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STATEMENT CF CURETICNS PRESENTED 
— —— 
1. Whether the Court erred in denying appellant's 


motion for jucgment of acquittel as to the counts of robbery 


and assault since the Governzent's evidence on those counts, 

if accepted in toto, showed that appellant could not heave 

been one of the robbers and therefcre, of necessity, there 

mist, at least, be a reasonable doubt about appellant's guilt? 
2. Whether appellant was denied 2 fair and iapartial 

trial by the Court's instruction that the test inony of the 

defense witness Shuler was to be received with suspicion" 

and acted upon "with caution", thereby conpletely discrediting 

Shuler's testimony that appellant did not sonmit the robbery 


or 2ssault? 


3. Whether the Court erred in cenying appellant's 


motion to suppress, and in admitting into evidence over ap- 
pellant's objection, a gun, towel and clip which were il- 
legally seized from appellant eat his arrest without 2 warrent 


and without probable cause in violation of the Fourth Amendment? 
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OJRISICTICNAL SPATEMEIT 
This is en 2ppeal from 2 jucszent of conviction on April 
25, 1967, of robbery, essault with - cangerous weepon and 
cerrying «= cangerous weapon in violation of Sections 2901, 
502 and 3204 of Title 2% of the District of Coluabie Code. 


Following the ¢enial on June $, I8¢7 of = dotion for judguent 


of acquittal or 2 new trial, 2 timely notice of anpeal wes 


filed on June 12, 19€7 anc this has jurisdiction uncer 29 


U.S.C. $1291. 


STATEMEIE CF TED 


Appellant was indicted end triec, together with co- 
Gefendent Clifton Vinsten, cn separate counts cf robbery, 
assault with 2 dengercus weapon and carrying < dangerous 
weapon. (Tr. 4-5). The prosecytion's case was besed prin- 
cipaliy upon the testincny of the complaining witness, Mr. 
Warren Moon, anc the arresting officer, Privete Lipte:, Both 
defendants testified in their own behalf, cenying involvenent 
in the crimes alleged. Their testimony wes generally sup- 
portec by that of severe! companions who testified they were 
with the cefendants at the apnproxiaate time the robbery was 
conaittec. Defendants also introduced the testimony of a 
Tyrone Shuler who testifiec thet he sew the robbery in Gcuestion 
anc that neither appellant nor Winston was involved, The 


jury found appellant and co-defendant Winston guilty on ell 


three counts and epnellent was given a general sentence under 


the Federal Youth Correction Act, 18 J.S,C,- $5010(b),- 


The Cf£fense 
The robkery in question occurred on June 30, 1866, when 
forty dollars was taken at gun point from 2 D.C, Transit bus 
driver, Warren L. Moon, while he was parked in his bus at 
i2th and D Streets, Northeast. (Tr. 21-25), Mr, Moon wes 
the only actual witness to the offense who testified for 


the Government at the trial, 


Mr. Moon testified 
the evening in 
2 5 Streets, i,i., layover between trins when two 

got on his (fr. 22-2¢). The first one asked if ¢ 

was going tc Georgetcwn tc which Moon replied thet it 

and that he shoal¢ sé @nother bus. At this point the 
seconé person, who hac had a green cloth . over his arn, 
Builed the cloth away, uncovering 2 gun, wh: ich he pointed at 
ir, Mcon end tcld hin "Give ae your soney end make it fast." 
(Tr.22), The firs: rekber then too the noney and efter an 
unsuccessful atteapt by the second to take the change carrier, 


both fled, (Tr. 25), | 
ir. Moon w4so testified that while the rebbery was tat-— 

ing place there was 2 third person standing cn the street 

at the coor of the tus. (Tr. 36). Ze testified that this 

third person never got on the bus, but the? when the two ner- 

Sons who actually ccozmittec the reboery got off the bus ene 

ren, this third person ran with then. (rz. 26). 

At the trial, Mr. Moon identifies appel lent’s co-defendant 
Winston as the seccnd person who got on the bus, the one who 
was carrying the gun anc€ towel. (Tr. 33 ~24). Je testified, 
however, that he aid not recognize eppellent Hewlins (Tr.21) 


and that he new thet Hawkins was not one of the two men thet 


actually got on the bus, Tr. 101-102). He said that hee 


couldn't tell whether appellant wes the person Standing on 


=——3ee 


the street when the robkery cccurred since he cic net 

geec lool at that perscen and sew only the bottoa vert 

leg enc tennis shoes. (Tr. S¢, €5). He testified thet he 
thought that the third persen wes weering shorts because he 
saw the greeter part cf his leg, fr, 0, 202). Detective 
Saunders, one of the investigating officers, corroborsted 
this by testifying that when he interviewed Mr. Moon shortly 
efter the rebbery the latter descrikec the third person as 


a "Negro male wearing Dlaid shorts." (fr. 102). 


The Arrest 
Mr. Moon reported the rokbery immediately after the 


participants flec, (Tr. 24). Approximetely five minutes 


jater the police arrived et the bus. (Tr. &4). Although ir. 


Moon wes Somewhat wncertain <s to which police cfficer ves 
the first to responce te his call, Private Stephen Liptal: who- 
eventually mace the arrest, testified that he was the first 
to arrive at the scene. Tr. 119) When Private Lipta’: ear- 
rived at the scene, Mr. Moon gave hin 2 gener2sl cescription 
of the two participants that heed boardec the tus. (Tr. i129), 
He described the first as a Negro male, 19 to 19, plaid shirt 
anc Ihalki pants, (Tr. 120). He described the second es 
being a little bit taller then the first, as having light 
sin and bulging eyes anc wearing 2 light colorec shirt anc 


dark pants, (Tr. 121). Mr. Moon 21so informed Private 


then began patrolling 


light colorec towel. ise hk) 4 


nimates later they saw ap- 

pellent anc his co-deZencant Winston wa liring South on lth 
Street toward Hast Capitol Street about three blecks from 

scene oF the rcbbery. (Tr. 16¢-10). Apne ellent wes wezer- 
ing a dark shirt, dari: fal] length trousers and Carl shoes, 
(Tr.132). He was carrying 2 towel foidec in half, (Tr,111-13). 
Although Cfficer Linta: testifiec thet eppellant wes carrying 
the towel "ile there was something inside of it,” (fr.112), 
he adaittec he couldn't tell whet was inside the towel until 
he actually stopped eppellant anc Winston (er, 126 - Vron 
the basis of the towel which appellant was cerrying enc the 
fact that Winston met the bus driver's very genera 1 descr 
of the second robber; CfFicer Linptal: then placed appellant 


and Winston uncer arrest, sezrchec then, and seized the 
a 


x a | : ~ 
towel which anvelilant was carrying anc 2n umloacec pistol 
| 


7 ATthough Liptal testified that he did not actually 
arrest enpellant and Winston until sonet ime later, the 
trial Court correctly heic that the arrest tool piace 
at this point when Frivate Lipta?: physically stopped 
appellant and Winston and searcheée them, (Tr. 100). 


anaunition clis e 
wrapped inside the «+ ii sy LiZ—i4), 
Prior to trial appellant noved 


and 


pricr to the actual seizure of these itens 
het the search an¢ seizure was accorcingly in violation 
of the Fourth Amendaent., After an evidentiary hearing, the 


Court Cenied appellant's motion. 


As stated, the Governuent's case wes basec prinarily 
upon the testimony cf the bus Criver Moon and introcuction 
inte evidence of the towel, gun, and clip. f&»pellant anc his 
co-defendant Winston testified in thei~ own behalf, 

Appellant testified thet scnetime after 10:90 E.M. on 
the night in question he and Winston left his grancuother' 
house at 5204 32th Street, I.E. and began walling up i3th 
Street. (Tr. 427-202). Appellant statee thet while he was 
standing there, he saw an unidentifiec person drop 2 beg in 
@ tree box 2bout 2 foot away froa where he was stending. ~ . 


(Tr.420). He said he then pictec the beg up end that although 


he didn't open it, he coulc feel thet there was a gun inside 


it. (Tr. 430-31). He also testified thet he hed been carry- 


ing the towel, which he had when arrested, ever since he left 


~ 6 — 


hene that morning + 


pelient finally testified 


rested they were talen tack to the &: 


Moon, identifiec Winstcn 2s the seccad 


t 
41s where 


| 
pers 


(Pr.452)., fn- 


Winston were 2r- 


the driver, Mr. 


but was unable te identify enveliant. 


in 
aopellant's testizony that they hac been together 
i a 


7 


Winsten Ceniecd that he was involved 


corroborated 


throughout the evening in question, (Tr. 351-1). 


The »orincipal witness for the defense pes Tyrone Shuler. 


ffter Moon hac testitiec defense counsel contacted BD. C. Trensi: 


anc records showed that Shuler hac informed 


the the robbery and knew who 


' counsel then 


calied Shuler as a witness end he tes | that he saw the 


bery while he was standing by 2 
(Gr, 221-32). 


tance awzy. He described 


the rokbery ané the 


persons involved in ceteil. (Tr. 232-25). = asec whether 


defencants Hewiins anc Winston were the ones who ccoamittedc 


the robbery he testified » 


oSitively thet they were not. 


Be also testified that the third person whe} was stancings at 
the foot of the bus during the robbery (who the Governnent 


alleged was dawi-ins) wes wearing plaid ber=auda shorts ané low 


2/7 This téstimony wes corroborated by withesses Diane 
Lee and Ethel Webster who statec they were with anpelient 
and Winston sometine after 10:00 P.M. when the disturbzenace 
around the bus occurred. 


(Tr 229) 


cut shees,. 


Shuler also testified thet at: the robbery he 


hiasell as a witness to terme Th nc the pclice 


RY, the defense cdlled D.C. Transit's 

Sughes to the stend. (tr, Sele 
tir, Hughes testified thet lr, Shuler had, infact, cone to see 
bin, and thet he gave hin the nanes anc edéresses of the ine 


Cividuals he thought were invelved in + 


Cn cross-exaninetion by Governuent counsel, and later 


during Questicning by the Court,Mr. Bughes also testifiec thet 


©. C. Transit gives a Jonetary rewarc for infornation of this 
Sort whenever it leacs to arrest and conviction, thet Shuler 
was tole of this anc that this was one of the reasons given 
by Shuler for providing his information. (Tr. 382, 202.). 
Hughes admitted, however, that no rewere wes ever mz2dce tc 
Shuler since his Snicrnation hed not lead te an arrest anc 
conviction. (Tr.2°8), 

&t the close of the Gevernnent's case and 2+ the close 
of 212 the evidence, cownsel for appellent Bawt-ins moved for 
jucguent of acquittal on the greands that upon the basis of 
the evidence ne reasoneble Juror could be convinced of his 
quilt beyond 2 reasonable doubt. (Tr, 212-10, 462). The 
Court denied the notion aace at the close of the Gcvernnent's 
evidence and reserved its ruling on the renewec aotion. aade 


at the clese of the case. (Tr, 21°, £73). 


estinony, the Court infernuec 


the testingny concernin 


instruction" rersr 


So 


2 


Seth counsel for 
Se 
these obsecticons anc Governzent counsei then 
y requestec thet such en instricticn be given, (fr. ¢7¢), 
Accorcdingiy at the clese of the cas uri Sroceeced 
oO instruct the jury on thi point : 32 pert as follows: 
"Now ladies an¢ gentlemen, in the argument cf 
spective ccunsel, there was scene reference to 
Witness Shuler. Vou nay receail the testinony 
the witness from the Canitel Trensi« Compeny, cne 


hughes, who characterized the witness “hauler as en 
informer. | 


The Court wishes : u this i tion as to 
; + 


whet is involved 
proverly ev2iuate 


you nay 


Cne of the witnesses calied by the cefencant Winston, 
Tyrone Shuler, wes cescribed by another witness for 
Winsten, one Sughes, of the Capital Transit Coapeny, 
@S an informer. The téstinony of Hughes, as the Coxwrt 
recalls it, and here again the Court wishes to em 
Dhesize, it is your reccllection o2 the 'testinony 
which should be controlling curing your ¢ liberations, 
that Shuler hed given information to this company con- 
cerning certain violations of lew saic to heve been 
committed on conveny busses, The coupeny 2zgreed io 
coapensate Shuler on 2 contingent basis,’ That is to 
Say, he woulé be vaic if the information he gave led 
to the conviction of cne against whox he gave the 
information. 
If you find fron the evicence befcre you thet Shuler 
was, in fect, an inforuer, then you Should not cis- 
regard his testinony solely for this reason, Hcwever 
| 


~ 9. 


finc fron the evicence 
interest in giving the 
a result a hi 
aid be exanined ky you with ereater 
e than the testincny of an orcinery witness. 
Scrutinize it closely to ceternine 
is cclored in such e way 2s to cause 
Goubt concerning the griit of the ceZencents jn 
this cease, for the reason that the witness Shuler 
hac inplicatec others in this crime, anc that if 
these others were oreven quilty, he weule stand 
to benefit therety. 


Or Qty 
99 OM HO 


2 


If you cetermine froa 211 the evidence thet Shuler 
was, in fact, an inforaer, anc thet he hac = con- 
tingent interest in the outccme of the case, then 
you Shoulc receive his testizeny with suspicion 
anc ect upon it with caution. 

Now on the other hand, you aay Linc from the evi- 
ence thet Shuler was not, in fact, an informer 

of the ©. C. Transit Company, or even if he wes en 
informer, that his contingent interest in the pos- 
sibie future conviction cf others for the crine 
charged against these defendants too renote te con- 
stitute an interest in the outcome of the trial, 
znd thet his testinony is therefore entirely free 
fron pecuniary or cther objectionable notivation. 


in that case you need not trezt the testinony of 
the witness Shuler with any perticuler suspicion 
or caution but may give it such weight as you feel 
it is entitlec to, rememzering that you are the 
Sole judges cf the credibility of each and all of 
the witnesses in the cese. (Tr. 550-553). 


Neer the enc of its instructions the Court further tcle 
the Sury: 


Now ledies and gentlemen, there has been in the 
Court's instructions some reference to the testi- 
mony of the witness Shuler, The Court wishes to 

give you this additional short cefinition fron 
Black's Law Dictionary es to whet en inforner is: 

"“& person weno informs or prefers en accusation aegeinst 
another whoa he suspects of the violetion of sone 
penal statute" is an informer. (Tr. 567). 


Counsel for appellant chjectec specifically to this definition, 


(Tr. 5S). 


preceeced 


Ajai pea 5 ipa 
return 2 verdict of guiity es to bet? aden 


pee seer — Py 


After trial aspellent 


> 


2.C.V. cD, in the aiternative 2 new trial on + sreunc 


insufficiency cf evicen Danis mcticn was jfenied by 


aie ed 


trial zudge on June 7 | this zppez2 Zolleved. 


"Every person convictec o2 en esseult with intent to 
commit mayhen, or of an assault with - dangerous weapon, 
shall be sentencec tc iaprisonnent for not more than 

a s 
' ch. 


“ 1 Vie 2 AN « Cnt ee 29 ! 

ten years.) (Ha=. 2) ) 2092) leaiste+. i232) 
| 

i 


S9T Wy) 


Whoever by force or violence, whether against re- 
sistance cr ty sudden or stealthy seizure or snatching, 
or by putting in fear, shell teke fron the person or 
iaumeciate actual pessession of another anything of 
value, is guilty of rebbery, and any person cenvicted 
therec= shell suffer inprisonaent for not less than 
Six conths ner nere than fifteen years," | Giar. <j 


v 
ey Os aoe » ory nan 
1D01, 31 Stat. 1588, ch. 25¢, 6835.) 


| 

District of Columbie C ; 04, Cerryine' concesiedc weapon, 

"No person shali within the District cf Coluxbie 
carry either cpenly or conce2led on or ebout his per- 
Sen, except in his cweiling hcuse or place cf business 
or on other land possessed by hin, 2 pistol, witheut 
@ license therefcr issued as hereinefter brovided, or 
any Ceacly or dangerous weapon capable of! being so 
conceeled. Whoever violetes this section! shall be 
punishec 2s provided in section 22-3515, unless the 
violation occurs after he has been convicted in the 


District of Columbia of 2 violation of this section 
or of a felony, either in the District of Colunbia 

or in another Earisdiction, in which case he shell 

be sentenced to iaprisonment for not more then ten 

years." (July S, 1932, 47 Stet. ¢: £65, 84; 

Nov. 4, 1643, 57 Stat. See, ch. f 4, 

Gl Stat. 743, ch. £S¢; dune 29, 

ch. 158, §204(c)). 


Federal Pules of Criminel Procedure, Rule 29a), 
Motion for Jadgment of Acquittal, 
i St CGI EL 


"{a) Motion Refore Subaission to Jury. wMotions for 
Cirectéd verdict are abolishe éna motions for judgzent 
of acquittal shell be used in their place. The court 
on notion cf a defendant or of its own motion shell 
order the entry of judguent of ecquittel of one or 

aore offenses charged in the incictment or information 
after the evidence on either side is closed if the evi- 
cence is insufficient to sustain = conviction of such 
offense or offenses. If a cefendant's motion for 
gudgment of acquittal at the close of the evicence 
offered by the governaent is not granted, the defendant 
may offer evidence without having reserved the right." 


Statement of Points 

I. The Court erred in denying appellant's notion for judg- 
ment of acquittal at least as to the Counts Cne and Two of 
robbery and assault with a dangerous weapon since, viewec even 
in the light nost favorable to the Governnent, the evidence 
against appellant was ins.2fficient to enable a reasonable 
juror to find him guilty of these counts beyond 4 reasonable 
doubt. 

With respect to Point I, appellant desires the 

Court. to read the following pages of the reporter's 

transcript: Tr. 21-2€, 21, 65, 20, 138, 183, 204, 


212-210, 427433, 470. 


uit receive the 
fense witness 


be an "intoraer"™ which the Court 


"person who inforn ~ corel 


@inst enotcner who1 he suspects tion of sone renal 


statute” since such an instruc ised only where 
M/ 


» 


yaic Governzent inZorner testifies tcr the Government in 


conviction end here Shuler hee no” 


ornation but, 


f= 


the defendants in support of their innocence. 


appellant desires the Court 


£ the Reporter's trens- 
i 


With resrect te Foint 
Sollewing vases of 


eet on 
pm GO hy 


fII. The Court errec 
press, anc adaitting into evidence cver objet 
gun, and anmuniticen clin 

appeitant et his arrest without 

of the Fourth Anend nent, 


With respect tc Point III appellant desires the 


Court to reaé the following peges of the Reporter's 


13¢, 


transcript: 2) 


Suiery of Argument 
ee 


I 
errec in cenyine 
i with resvect to 
Counts since as 2 netter o: taw, the evidence reauired 


cury to have, at least, 2 reasonchie ¢ wrt concerning an~ 


- 


peliant's guilt cf these cffenses. With respect to the reb- 
bery and assault charges the Government's case wes based 
the testinony of Mr. Moon, the bus ¢rive- 

liz, Moon testified unecnivocall 
ant was not cne of the twe nen who actually boarded 
took his money. While Moon saic he dic net get 
at the third person who stooc on the street Ly 
the bus anc flec with the other twce efter the 
Derson was wearing 


and whet aopeared to be berauce shorts Since he sev 


the greater nart of his leg. The uncontradicted evidence 
Showec, however, that when eppellent vas arrestec he was weer 
ing full length trousers and carl shoes — not the bernuda 
Shorts anc sneal-ers which Moon szid 

wearing. ticon's ceserir 4 thirc person's clothing, 


this third verson wes 


peliant. Even if sone of the other evidence cast a certain 
thire 


wpon appellant, this testinony, concerning the thirc 


berson’s clicthing, as < 2atter of jaw, required the fury tc 


bout whether 
ry? Ae =e 
rorbery. In such ci 


+e grant appellant! 


<SK) xetele chery enc 


6 the fury) 


, whe testifi 


the rcbbery enc the celencents co 


“with Zon nd up)en it Myith cen 


1% 

fo) 
Koon 
i“ 

5 

eo 

Bs 
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aS 
s2en 
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Sy 
evalu 


to consider 


7 
\ 
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rithe Court's ine 


this Ceurt' 


elied "inforners 
& ty the Govern:.:ent 
fies for the Governnent to cktain 
instance the precautionary ins’ 
the informer's asefulness to the Governnent, 


continued say es an intcrner, 


"mele cut 2 cease” ageinst the defence 
Cirect interest 
viction. Shuler's testiaony in 


were innccent stands at the coms 


a he 


testify Yor the Governzent 
cf conviction but : the defense in favor of an 
He hae not been paid for his information and had 
gain fron his testimony. He had no interest or notive 
coloring his testinony. There wes, therefore, no sustifi- 
cation whatsoever in law or in fact for the Court's instruction 
Ciscreciting his testimony Ly directing the Gury to receive 
it with suspicion and act upon it by caution. Sy granting 
Such @n instruction over objection with respect to the ey 
witness for the defense the Court accordingly coanitted preju- 
Gicial error ané denied appellent his right to a feir anc ine 


partial triel. 


liz 
The Court also erred in denying eppellant's notion to 

Suppress and in admitting into evidence cover objectioa the 
towel, gun and amnunition clip which were seizec fron appellant 
at his arrest. Appellent's arrest wes tasecd upon the fect 

thet shortly after the robbery he was seen walzing a few blocks 
away with his co-defendant FWinston who fit the general descrip- 
tion which the bus driver hac given of the seconc robber end 


that he wes carrying a light-colorec towel. in Gatlin y. 


United States, 117 3.5, App.>.C. 123, 326 F.ge €96(29E3), 
———— 


this Court hele thet a general description such es that given 
by the bus driver is insufficient to provide probable cause 


for an arrest, Sinilarly the mere fact that one is seen 


Se 


| 
| 
! 
| 
carrying a towel, even where there is 2 report of 2r 


in which one of the participants wes ier @ towel, <oes 

not justify an arrest without 2 

without @ warrent was, therefore, withont : ee cause in 

vicolation of the Tourts fmendzent. The trial Court accord 
in admitting int evicence, ovez obsection, the 


gun anc other items which were illegally seized frca appellant 
| 


&S an incident to his wrongful 
&regunent 
The Court Erred in Denying Appellant* s 
Mot ion For d2da gaent of hecuitte? as 
c The Counts of nobbery anc Assault 
Since the Governnent's Evidence on Those 
Counts, if Accepted in Toto, Showed That 
Appellant Could Mot Eave Been Cne jof The 
Robbers and, Therefore, ox Necessi ity, 
There Must, at least, Ee a Reasonable : Doubt 
fbout Eppellant' s Guilt 
| 


Both at the close of the Governnent's evidence and at 
the close of the cese 2ppelient's counsel nade & motion for 
judgment of acquittal on the srounds thet pon the basis of 
the evidence the Government's case against eppellent was at 


| 
Host one of unpernissible speculation eng confecture insuf- 


| 
ficient to support = Finding cf guilt beyond ? reasonable 
coubt. After the Gury returnee its verdict of giilty appellant 
filed a timely zotion for Juégzent n.o.v. on th e sane grounds. 


As will be Shown, as to the two principal counts ox robbery 


and assault with a dangereus weapon, the evidence, 2S 2 matter 


» WaS clearly insufficient to support anpellent's con- 

viction of these offenses and the tria2 cour: accorcingiy 
appellant cf 

those counts, 

£¢ trial the Government's case against both appelilent 
and his co-cefendant Winstcn was base€ principally upon the 
testinony of Mr. Moon, the criver of the bus. The jury's ac- 
ceptence of, Mr. Moon's testinony was essential to any conviction 
whatsoever., However, close analysis of Moon's testinony shows 
that appellant was not and could not have been one of the per- 
Sons who committed the robbery. 

Mr. Moon testified that while he was sitting in his partec 
bus, two men got on and efter the first eskecd where the bus 
was going, the second uncevered 2 gun which he had been hold- 
ing under 2! towel over his arm ané demanded Moon's money which 
was then tzken by the first nen. (Tr.22-24). Mr. Moon also 
testified thet there was another person who never got on the 
bus but stood cn the street by its door and who ran when the 
other two nen flec, (Tr.2¢). He testified that he did not 
get a good lool at this third person but that he wes wearing 


tennis shoes and what appeared to be short pants since he sew 


the greater part of his leg. (Tr. 90, 204). This was confirmed 


by Detective Sauncers, one of the investigating officers who 
testified that shortly after the robbery Mr. Moon told hin this 


third person was "wearing plaid shorts." (Tr.1S5). 


Mr. Hoon then testified pesitively se 2ppellant wes 
net one of the twe zen that hed ectten en tie Bus.) (ire sca—2coe 
If appellant was invelyec in the robbery, therefore, it could 
only have been if he wes the sc-callied thirc pers Rowever, 
Mir. Moon cculd not i ; iz : 1 ’ iaportantily, 
he evidence showed thet at the tine of nis ~ shortly 
x2 b & liant was wearing full teneth trousers 
and dari shoes, (Tr.225), — not the pleid shorts end tennis 


shoes which Ur. Moon seid the third person was wearing. 


ect evidence that 


Accordingly there was not only 


a 
appeliant was the third person, but 2iso eae description 


of that person—that of his clcthing— | ly precluded such 
a finding. In short, if Mr. Moon's = is accepted in 
tcto— and without it there cculd be no conviction at all— 2 
reasonable juror zust ccnclude thet appel lant was not the third 
person and thus was not involved in the es and assauit. 


=. 


Even if scme of the other evidence cast 2 certain encunt 
of suspicion upon appellent, Moon's testimony concerning the 
clothing worn by the third person and the i camakaa evi- 
dence that appellant was wearing clothing of an unaistakebiy 
different description, at the very least, was such that 2 


reasonable juror wouid have to have 2 rezsonab le doubt con- 
cerning plaintiff's guilt. In that event the trial Court was 


Still required to grant eppellent's notion for Sudgnent cf 
acquittal. Cooner v. United States, ¢4 J.8.! App.D.C. 342, 


| 
19 - 


Jaitec Stetes 
——$ 
£pp.=.C. Sea COS 27 Cevhus v. Jnitec 
U7 3.5. Epvu..C- 
The only evicence which in any Way connected eppe 
enc essenit was that shortly efter the robbery 
ith his co-defendant Yinston, who was icentified 
bus driver as cne cof the rekhers, and that he wes carry— 
ne @ gun wrapped in 2 green towel “atching the cescription 
of that used in the robbery. The prior decisions of this court 
clearly show such evideace alone is not sufficient to enzble 
a gury to find appellant suiity of essault and robbery beyond 
@ reasonable doubt. See Caaphel2 v. Inited States, L1E J.s. 
App. =.C. 25, = ome Gh Gcodwin v. Jnited States, 
121 3.5. Apy.>.c. 2 “fa 2EC5). See also Aitens v. 


as _= ~ 


Jaited States, $5 J.35. App. 3.C. 63S, 729 Fada Ss 
—— 


In Goodwin v. Jnited States, suvre, this co reversed 
Sakata ee? Serre 


the robbery convicticn end @irected the entry of 2 Judgement 

of acquittal for the defendant Paul Vaughn where the evidence 
against hin wes that shertly after the rokbery cf 2 store he 

was found with three of the rcebbers in 2 car containing the 
Stolen goods. The Court held thet since he had not been iden- 
tified as one of the rebbers end wes not shown to have been 

in the store when the roktery tool: place or in the cer awaiting 
the robbers, the evidence was insu?ficient to submit the question 


cf his guilt to the sury. 


Tr 
aie 


entry of i sent of uitte re Hoy harge where the 
evidence 

hed beat mad rebbed a victin cf 2 brewn sneos 
seme money, that eppellant' 
steering wheel of the car 
that someone matching appellant's cescriptica was seen with 


Sioms 2a few sinutes after the rebbery ead tha 2 witness testi- 


fied that shortly efter the robbery ne saw 


fh 


5 
a ey 


Sinms who was carrying a brown paper b 


evidence insufficient to establish appar 
| 


yond 2 reasoneble doubt, the Court eaphesized the lack of eny 
identification testimony cirectiy connect ing the appellant 
with the robbery. The Court stated "[T}nis | $s not the kind 


| 
| 
-¥ evidence which, wnder our lew, can dep ane @ nen of his 
2/ 
iberty." 21S J.S. App.o.c. at 26 at Cea. 
The principle embodied in Canprell, Goodwin and related 


cases is directiy in point here and centroli in In fact the 


<7 Es to the fact that when appelient wes arrested he wa 
cnly several biocks away fron the scene cf the Se 
it is well established that proxinsty ito the scene of 
the crime does net esteblish guilt. Coleman v. Jnited 
States, 1122 3.5. App. D.C. 146, 206 x Sa 7St (1Scz) 
TRy using = police dog te fcliow a scent ap- 
pellent was located near the scene [of 2 house- 
breaking] but neither the evidence to that ef- 
fect, nor cther evidence placed his in the_ 
buiiding [where the housebreaking occurre@j or 
establishee that he had ccllaborated with 
Pritton [his co-defendant] in the crime itself.” 
11S J.S. App.>.C. at 144-45, 20€/ F.2d at 751-52. 


ones who committed 


° 


testinony were accepted appellant was vlainty not 

he robbery and essaul* che 
cf the lrey issues in the cas 

Notwithstanding thi 2 undertcok, over strong 

ckjection by both defense counsel, to ciseredit Shuler's testi- 
mony completely ty : @ so-called "informers" instruction 
which in effect directed the jury te receive Snuler's testi- 
sony “with suspicion and ect upon it with caution" if it found 
hin to be an inforzer. (Tr. ‘ The Court then proceeded 
at the close of its charge to direct the jury to find Shuler 
to be an inforner by Cefining an informer es any "person who 
inforus or prefers an accusation egainst another who he sus- 
pects of the viclation of some penal statute," 2 definition 
which, on its face inciuéed Shuler since he ednitteda having 
told the Felice and 5.C. Transit the names of the cther per— 
scns whom he saw commit the rebbery. (Tr. 23¢-39, S44, 259). 
The net and inevitable result of this instruction was tc destroy 
Shuler's testimony completely in the mind of the fury and deny 


appellant a fair and impartial triel. 


As this Court recognized in Fletcher v. Jnited States, 


21 9.S. App. 3.C. 306, 25¢ F.2d 321 (194¢) en “informer's" 
instruction is appropriate only when the Government's case is 
based upon the incrimineting testinony of en informer who is 
paid by the; Governnent to "turn up" cases by supplying infor- 


mation enabling it to apprehend and convict suspects. The 


giving sick an instructicn in thet instance is 
| 


e inforner's use*1lness to ne 


his continued pay as an inforn denends 


12S sestinony egeinst 
convictions, which interest dezen- 
ught to the sury's attention by 
means of the precautionary instruction. The sine gua non cf 


an inforner's instruction, therefore, is the inforaer's direct 
| 


pecuniary interest in coloring his testinony +o ebtain 
defendant's conviction. Cf. Godfrey y. United States, 
App.2.C. 255, 227 n.1, 362 Fifa 45¢, 45° n.l (1925). 
There was, and by its very nature could have been, no 
such nzotivation for Tyrone Shuler's testincny in this case, 
S not testifying against defendants to secure their con- 
for them to establish their innocence. Re re- 


ceived no reward for his testinony, cther then! the intangible 


eward for telling truth ane seeing that innocent »erscns 


were not convicted. He had ebsolutely no reeson 


or ccloring his testinony. His complete leck of 
this respect is underscored by the fact that his testinony 


as l= 
was not volunteered but was given only efter he had been con- 


tacted end specifically requested to testify by defense counsel 
aiter they learned his identity fron 5.c. Transit Company Quring 
the trial, t 3 =<: in short, Shuler's exculpating 


cpposite enc 


ef the paic 


The onty interest on the part of Shuler which the triaz! 
ecuid point to in this case in en etterpt to justify its 
"snforners" instruction was the fact Shuler had told =.C. Transit 
thet three other persons had committed the robbery anc only 
if the persons which he had naned were convicted couleé Shuler 
obtein 2 reware for his testinony. x 551). The Court specu 
lated that since if appellant and Yinston were convictec, 
Shuler's information would be considered mistaken and the pos—— 
sibility of his earning a reward iost, this might give Cchuler 
@ motivation for ‘felsifying his testimony to obtein en ecquittal 
of the defendants. 


“On its face, this interest, it can be ccnsidered an 


interest at all, is far too remote to sustify an inforser's 


instruction which had the effect of completely discrediting 
Shuler's testinony. The fact is that Shuler hac not been paid 
for his information and had no direct-. benefit to gain fron 
an acquittal cf appellant and Winston. The sine Qua non for 
giving an informer's instruction under the rule of the Fletcher 
case was thus completely aksent end the instruction was without 
support in either fact or law. 

There can be no doubt as to the prejudicial effect of 


the Court's giving the informer's instruction in this case. 


~ 26 ~ 


if accented by + ir | Would have re- 


charges, =& uw ing the sury 


mony the Court sust be deemed to have tipped che scales against 


appellant and his cc-detfendent and brought about their conviction. 


While the Governnent aight argue that the Court's error 
iF 
| 


in granting the iastruction wes cured by its pessing statenent 
| 
that the gury ccule find thet Shuler's interest was toc remote 
to influence his testimony and that it could give his testi- 
is entitled to”, such specu- 
iation simply can’t be practiced in this Caner The whole 
thrust of the Court's instruction was to single out Chuler's 
| 
testinony for special treatnent — a treatment of 
and suspicion. Moreover by giving its erroneous definition 
of "informer" at the close cf its charge, the Court emphasized 
this cloud of suspicion it hed cast upen Shaler. Where the 
case egainst appellant was speculative to stert with, a dis- 
erediting instruction of this sort with respect to the ley 
defense witness sust, as 2 72tter of law, be deexed prejudicial, 
As one Court long ago stated in holding that it was voresu- 
dicial error to give 2 similar precautionary instruction with 


: - | > 
respect to an "accomplice" testifying for the defense: 


if 

| 
"For the Court, however, to discredit one 
of the defendant's witnesses before the jury 
is very different fron giving thea an in- 
struction in his favor. Cne of the chief 
principles in criminal iurisprudence whenever 


the coumen lsw oreveails is xct only that 
the accused shail be vresunec innocent until 
the soment cf his conviction, but else thet 
every fact necessary to constitute the crine 
of which he is accused shall he estek lished 
by the presecztion by evidence conpetent 
tnerefor, Lefcere he shell be called upon to 
establish his innocence, * * * % % IZ, how- 
ever, the % assnnes to ciscredit a wit- 
ness which 
pert ci !} tes “ 2 of the 
guarentee of an impartial 
ev. Eonney, S2 Cal, 272, 32 


Bet). 
See also State v. Reeder, 295 


doseph v. State, 24 Tex. Crin 


Feople v. Clirien, SC | Fac. £5 (i098). 


By giving the "informers instructicn" with respect to 
chuler’s testinony thet defendants were innocent, the trial 
Court thus denied 2ppellent the right to 2 
trial and appellant's conviction st accordingly be set aside, 
at least as to the two counts cf rebbery and assault with 2 


dangerous weapon. 


Tit 


The Trial Court Erred in Denying 
Appellant's Mctioa To Cuppress, And 

in Adzitting Into Evidence Cver Ob- 
jection, the Towel, Gun end Ammunition 
Clip Which Were Illegally Seized From 
Appellant At His frrest Without Probeble 
Cause and In Violation of the Fourth 
wmendc ment 


Shortly after the robbery appellant and his co-defendant 


Winston were stopped and searched by the police and a towel, 


gun and annunition clip were seizec rc: {liand trial 
curt correctly heid thei 
they were stopped enc 
made withezt 2 warrant end sir 


[fees ; 
be shown, at the tine the arrest wes nede the infornation 


the possession of the ing officer wes not sult 


constitute probable cause for the arrest, his seizure cf the 

gun anc other items was in violation of the Fourth 4&nendment 

and their admission inte evidence cver objection was error. 
Jnited States, 117 3.8. 4£pp.>.c. 23, 125, 226 


case was nade by Cfficer Liptect. 
He testified that he arrived at the scene of the robbery 2 
few ainutes after it occurred ané obtained 2 general descrintion 


of the robbers fron lr. Moon. (Tr. 116). He stated that loon 


cescribed the first of the rcbbers as a negro male, 
wearing 2 plaid shirt and Ikhal-i pents and the! second 


a little bit taller than the first and 
buiging eyes and wearing a light colored shirt and Carl: pants. 


(Tr, 120-21). 


loon al ld Private Liptacl that the'seconc robber 


was carrying 2 pistol wrapped ina light colored tcwel 


Moon gave no description at 211 es to the thizd person al- 


legedly involved in the robbery. (Tr. 18€, 116-229). Arter 


7 


obtaining this inforuaeticn Cfficer “iptectl and his vartner be- 
gan patrolling the area and a few minutes later they arrested 
appellant end Winstcen, as they were waltine down 

towards East Capitol Street, on the erounds thet Winston aetched 


iioon's general descripticn of the second robber end Hewiins wes 


in Gatlin v. United States, supra, this court held thet 


& generei cescription, such es that given by Moon, is not suf- 
ficient to provide prebeble cause for an arrest without 2 
warrant. In that case the arrest which the court held to be 
illegal was made upon the besis of a general description of 

the robbers as three cclored aeles, about S feet tall, weighing 
159-175 pounds and one of whom was wearing a light trench coat. 
117 U.S. App.D.C. 122, n.7, 226 F.2a Sd, SEO n.7 (19€3). 

The court dismissed this description 2s insufficient cause for 
an arrest by stating: 


"Gatlin's arrest was withceut probable cause. 
It was an arrest for investigation. The only 
evidence on which the arrest was vrecicated 
was the fact that there wes 2 rebbery, that 
one of the robbers was 2 negro, weering a 
trench coat, that a negro nan fied fron a 
taxi and that Gatlin, a negro 2an was ob- 
served wating down the street 2 mile and 

a half fron the robbery wearing 2a trench 
coat. This is not the type of evidence 
which would justify deprivation of liberty." 
117 U.S. App.5.C. at 127-20, 326 F.2d SEC, 
E79-71. 


Moon's description of the robbers in this case was 


bit as general and as insufficient to justify an errest, 


wes the general cescripticn 


cf the second rebber, which 


by Winsten, felis square 


fit neither 


arrested, 


ts enc Car shoes. 


Tun, Which Hewlkins wes carr 
7 


adnitted thet he could 


tepned and apprehended the 
only 
that 


walling down the street, 


Zy within this eee 


he wes wearing cari: clothing, a der 


ying, 


| 

c; 

i 
not see the pistol untéi 


possible besis for the arrest, therefcre, 
| 
Zawlins was seen carrying 2 


However, 


; Gatre 

in Getlin. 
12tched 
wai GLa. 


Appellant 


ef the twe descriptions given by licen since, when 


I shirt 


| 
(Tr.132). As fer 2s 


vo) 


is concerne Cificer 


(cr. 120-128). 


appellent. 
wes the fact 

| 
light SOLLESe towel es he was 


the nere cerrying of a towel 


2 hot summer night obviously cannot Conaette probable 


cause 


It must be concluded, 


rest anc search such 2s was conducted here. 
| 


therefore, thet upon the basis 


of the linited inforzation which he obtained froa Mr. Moon, 


Cfficer Liptaclk cid not have prokabie cause te arrest appellant 


and Winston. 


the search of appellant and 


and ammunition clip was in direct violation of 


rights under the 
notion to suppress these 
dence over the objection of 
thus committed a clearly 


of their convictions. 


Fourth Amendment. 


The arrest was one for investigation only and 


the seizure of the gun, towei 
appellant's 


By denying appellent's 


items and by ecnitting them intc evi- 


appellant and Winston, the Court 


| 
prejudicial error reauiring reversai 


Moreover since aside from these illegally 


1- 


seized items there wes no evicence whatsoever to ccnnect ap- 
pellent with the robbery, anc since in eny new trial in this 
case these items would have to ke exciudec, it follows that 
appellant is net only entitlec to have his conviction reversed 
on this ground but also to have the cese renended with direc- 
tions to enter a judgment of ecquitte2 in his faver as te 2il 


counts. 


CONCLUSICI 


For the foregoing reasons, the judgment of conviction 
against eppellant in this case should be reversec end the 


case remanded to the District Court. 


ALK AL OAL 
wie GY DN 


£ served this 
Gay of December, 1SC7 by leaving 2 copy therec? ct 


office cf David G. Bress, Esc., Jnited States Attorney, 


rank 2. Nebeker, Assistant United Stetes Attorney, Jnitec 


States Court House, Washington, D.C. 
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